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REPLY COMMENTS
OF THE

MARYLAND PUBLIC SERVICE COMMISSION

The Maryland Public Service Commission ("MDPSC") files
these Reply Comments in response to the comments that were filed
on December 19, 1996 in the above-captioned proceeding. This
reply is limited to issues involving the high cost fund and the
Federal Communications Commission's ("Commission" or "FCC")
authority to utilize intrastate revenues to fund federal
universal service.!

I. The FCC Does Not Need to Assume the Entire
Responsibility for Ensuring Universal Bervice

Maryland's driving concern regarding the Joint Board's
recommendations was set forth by Commissioner Chong:

Let us make no mistake about who will foot the

bill for this universal service program. It is

not the telecommunications carriers but the users
of telecommunications services to whom these costs

1 The MDPSC recently instituted its own universal service proceeding. (Case
No. 8745). Thus, the MDPSC will be deliberating on many of the same issues
raised in the federal proceeding. The MDPSC's responsge, therefore, is
tempered by the existence of these ongoing proceedings.
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will be paseg through in a competitive

marketplace.

As a consequence, the MDPSC is very concerned about
some specific elements of the Joint Board's proposal concerning
the High Cost Fund which will have the effect of unduly burdening
users of telecommunications services in Maryland. The MDPSC has
labored extensively over the past several years to foster
competition in Maryland. If the federal high cost fund is not
structured appropriately, the subsidy collected will have the
effect of distorting the telecommunications marketplace and thus
hamper robust competition. Furthermore, an improperly designed
high-cost fund will limit the MDPSC's options in creating the
state universal service program intended to directly benefit
Maryland telecommunications consumers. First, the MDPSC believes
that the proposed high cost fund should be more narrowly directed
to provide support to truly high cost areas. The MDPSC agrees in
principle with various parties that the FCC's focus should be on
providing for a predictable, explicit, and competitively neutral
way of financing the federal high-cost fund at existing levels
rather than on changing the size of the high cost fund.?
Furthermore, the MDPSC agrees with California that the

Telecommunications Act of 1996 ("1996 Act") suggests modest,

2 Separate Statement of FCC Commigsioner Rachelle B. Chong, Concurring in

Part, Dissenting in Part (Nov. 7, 1996) at page 14.

3 See, e.g., Comments of Bell Atlantic at pgs. 2-3.
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targeted intervention in the market when necessary to promote
universal service.?

As California explains, while the Act indicates that
any universal service support shall be explicit, this does not
mean that every alleged implicit subsidy should be replaced with
a new "explicit" one of equal value. Since these subsidies
ultimately will be recovered through rates, much the same way as
they are today, very little will be gained in that exercise. The
MDPSC also agrees with California that states are in a better
position to more finely tune the definition of universal service
to match the capabilities of the network and consumer demand.’
In addition, states are capable of coordinating rates and
support. Thus, the FCC does not need to assume the entire
responsibility for ensuring universal service.

The MDPSC believes that it is essential to have a high
cost assistance program of the correct scope in order to ensure
that consumers are not overburdened in funding the new program.
The size and scope of the federal universal service fund is
important because it will profoundly affect decisions regarding
the size and scope of state universal service funds as provided
for under Section 254 (f) of the Act.

As the Senate Commerce Committee found, the 1996 Act

neither requires nor contemplates that the Commission will adopt

4 See, Comments of the People of the State of California and the Public
Utilities Commission of the State of California on the Recommended Decision at

Pg. 4.

5 The MDPSC has instituted a universal service proceeding and expects to
schedule a prehearing conference in the near future.
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a program which requires the level of high cost universal service
support to become more expensive and burdensome to unsubsidized
ratepayers than it is today.6 At this initial stage, the
Commission's first priority should be to limit the size of the
fund to the minimum necessary to comply with the universal

service requirements contained in the Act.

II. The FCC Should Adopt An Interim Funding Mechanism

and Issue a Detailed Notice of Proposed Rulemaking

to Allow for Complete Consideration of All the Issues

Given the complexity of the issues involved, the MDPSC

agrees with New York that the Commission should adopt a
simplified interim high cost funding mechanism at this time.’
New York suggests that the Commission quantify the support
currently provided by the three universal support sources
identified by the Joint Board and allocate this total obligation
among interstate providers in proportion to their interstate
revenues. Funds would then be disbursed to entities currently
receiving support on a frozen per-line basis and eligible
carriers competing with the recipients would be eligible for

matching per line funding.8 The MDPSC agrees that using this

interim mechanism will enable the Commission to issue a complete

6 Sen. Rep. No. 104-23, 104th Cong., 1lst Sess., 25-26 (1995).

7 Comments of the New York State Department of Public Service in the
Recommended Decision of the Federal-State Joint Board on Universal Service at

pg. 13.

8 1d.
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and specific proposal for public comment without violating the
statutory deadline contained in the 1996 Act.

One example of the complex issues involved in creating
a high cost fund is the choice of which geographic zones will be
utilized to determine high cost support. The initial comments
suggest several alternative approaches to the one espoused in the
Recommended Decision. For example, under one suggested approach,
geographic zones for universal service would match the density
zones implemented by the state for unbundled network elements
pursuant to the 1996 Act.? The MDPSC notes that the FCC in its
NPRM for Access Charge Reform seeks comment on alternative
approaches for ensuring that geographic zones generally reflect
cost differences and that zones for unbundled network elements,
universal service and access charges are compatible.10
Inconsistent geographic areas may result in arbitrage and may
inflate the size of the high cost fund. For these reasons, the
MDPSC recommends that the FCC seriously consider requiring that
the zones used for universal service be consistent with the zones
used for unbundled elements.

Another alternative proposed that not only the zones be
determined on a statewide basis but that the FCC use state
averaged actual line costs as the basis for high cost support

payments.11 In support of this proposal, parties argue that

3 See, Nynex Comments on Joint Board Recommendation at pgs. 30-34.

10 See, In the Matter of Access Charge Reform, Notice of Proposed Rulemaking,

Third Report and Order, and Notice of Inquiry, C.C. Docket 96~262, FCC 96-488
(Dec. 23, 1996) at para. 18S.

11 Commente of Bell Atlantic at page 12.
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"averaging costs within each state will eliminate the
disincentive for efficiency which is built into the existing
system because [local exchange carriers] with obsolete technology
or inefficient operations will not be rewarded with higher
support payments than their more efficient neighbors."12 The FCC
should consider state-wide averaging as an option to minimize the
size of the high cost fund.

With regard to the appropriate basis for high cost
support payments, the MDPSC recommends that the FCC explore all
possible options. Furthermore, the MDPSC agrees with California
that the FCC should examine cost models prior to adopting support

levels based on them.13 The MDPSC further recommends that states

should be active participants in the process.

IIIX. The Commission S8hould Adopt A Cost-Based Benchmark
The MDPSC recommends that the FCC give serious
consideration to California's suggestion that the best way to
ensure the universal service fund is appropriately directed to
high cost areas is to adopt a cost-based benchmark.14 A cost-

based benchmark set above the current level of revenues would be

12 Comments of Bell Atlantic at page 13.

13 Comments of the People of the State of Caliornia and the Public Utilities
Commisgion of the State of California on the Recommended Decision at pg. 11.

14 Id. at pg. 9.
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more stable than a revenue based benchmark. By way of
illustration, California suggests that only areas which are 150%
above the nationwide average cost, as determined by the proxy
model chosen by the Commission, should receive high cost

15 California's recommendation offers the added

assistance.
benefit of being administratively simple to implement. However,
a careful analysis is necessary to select the appropriate level
of costs which must exceed the nationwide average cost before the
area is eligible for funding. Because California's proposal
depends on the selection of a proxy model, the MDPSC recommends
that the FCC evaluate the use a cost-based benchmark where the
benchmark is determined by using the rates for unbundled elements
established by the states pursuant to arbitration proceedings.
For example, where costs in a geographic zone are 150% above
network elements (loop, port, switching, etc.) plus retail costs,

carriers serving those areas would be eligible to receive high

cost assistance.

IV. The Federal Communications Commission Lacks
Jurisdiction Over Intrastate Revenues.

In our initial comments, the MDPSC argued that the
Commission lacks the authority to utilize intrastate revenues to
fund the federal universal service programs.16 This conclusion

was based upon the continued viability of Section 2(b) of the

15 14,

16
18.

See, Initial Comments of the Maryland Public Service Commission, pgs. 10-
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Communications Act of 1934 ("1934 Act"), the plain language of
the 1996 Act and the legislative history of the 1996 Act.

Nothing in the initial comments filed by other parties supports a
contrary conclusion. Most commentators who advocated that the
Commission has authority to assess intrastate revenues failed to
even cite Section 2(b) and studiously avoided any discussion
regarding how the FCC could circumvent this prohibition.17

The Commission cannot lawfully circumvent Section 2(b).
Nothing in Section 254 modifies this Section's long-standing
limitation on FCC jurisdiction. This jurisdictional separation
statute gives the states sole jurisdiction over:

charges, classifications, practices,
services, facilities, or regulations for or
in cgnnectioq with intyastate commun@cat}gn
service by wire or radio of any carriler.

The State of Vermont Department of Libraries,
Department of Public Service, and Public Service Board
("Vermont") argues that there is a significant difference between
the collection of funds to finance universal service programs and

the rates and conditions of intrastate service.l® However, this

very narrow interpretation of Section 2(b) has been expressly

17 See, for example, the comments of the following parties: Alaska Public
Utilities Commission (pgs. 9-10); United States Telephone Association (pgs.
24-27); GTE (pgs. 77-78); Pacific Telesis Group (pg. 26); AT&T (pgs. 5-8);
Time Warner Communications Holdings, Inc. (pgs. 6-9); Competitive Policy
Institute (pgs. 7-17); WorldComm. (pgs. 42-44); MFS Communications Company,
Inc. (pgs. 49-50); Association of Local Telecommunications Services (pgs. 9-
13); and the National Cable Television Association (pgs. 32-36).

18 47 u.s.c. §152(b).

19 See, Vermont Comments at page 5.
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rejected. As demonstrated in Louisiana v. FCC, Section 2(b) does
not simply forbid the FCC from establishing specific rates for
certain intrastate services; it denies the FCC jurisdiction over
a broad range of matters associated with intrastate
communications and services.2°
Vermont also erroneously argues that interpreting

Section 254(d) and Section 254 (f) to allow the FCC to use both

interstate and intrastate revenues would not render meaningless

21 The plain

the distinctions created by those subsections.
language of the 1996 Act, as well as its legislative history,
demonstrates that this strained interpretation is incorrect.
Section 254 (d) provides that "[e]very
telecommunications carrier that provides interstate
telecommunications service shall contribute, on an equitable and
non-discriminatory basis, to the specific, predictable and
sufficient mechanisms established by the Commission to preserve
and advance universal service." Under the Joint Board's
interpretation, virtually all providers of telecommunications
services would be required to pay into the interstate fund. All
local exchange carriers provide interstate access. Thus, under
the Joint Board proposal, their revenues from intrastate services
would be used to fund the federal program. If Congress had

intended that the intrastate revenues of all carriers be used to

fund federal universal service programs, there would be no reason

20 476 u.s. 355, 373 (1986).

21 Vermont Comments at pgs. 2-4.
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to use the word "interstate" in identifying those services
subject to the federal fund. Congress simply would have directed

that "every telecommunications carrier that provides

telecommunications services shall contribute . . . ." Therefore,

Vermont's and the Joint Board's interpretation of the provision

. \ 2
would render the entire clause meanlngless.2

The legislative history of the 1996 Act supports an
interpretation that is contrary to the one espoused by the Joint

Board. Section 254 was based on the Senate bill, with

23

modifications. The corresponding section of the Senate bill

stated that:

Every telecommunications carrier engaged in
intrastate, interstate, or foreign communication
shall participate, on an equitable and
nondiscriminatory basis, in the specific and
predictable mechanisms established by the

Commission and the States to preserve and advance

universal service. Such participation shall be in
the manner determined by the Commission and the
States to be reasonably necessary to preserve and
advance universal service. Any other provider of

telecommunications may be required to participate
in the preservation and advancement of univegfal

service, if the public interest so requires.
In conference, the specific language in the Senate Bill
expanding the scope of contributors did not survive. This

section was modified to remove the reference intrastate and

22 This reading violates the fundamental rule of statutory construction that a
statute must be read in a manner that assigns meaning to each word and renders
no words superfluous. In the Matter of Merchants Grain., 93 F.3d 1347, 1353-
1354 (1996).

23 See, Senate Report No. 230, 104th Cong. 2nd Sess. 130 (1996) ("Joint
Explanatory Statement").

24 8. 652, 104th Cong., 1lst Sess. Section 253(c)(1995)(emphasis added).
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foreign communications, to remove the reference to the States,
and to add the term "interstate" to the last sentence.?® The
final bill was designed to "preserve the Commission's authority
to require all providers of interstate telecommunications" to
contribute to the fund set up by the commission.%® This
modification in the final legislation indicates a more narrow
reading of the Commission's authority than the Joint Board
proposal.

This legislative history also contradicts the unusual
argument presented by the Rural Telephone Coalition ("RTC"). In
its initial comments, the RTC places great emphasis on the fact
that Congress employed the Joint Board process set forth in
Section 410(c) of the 1934 Act as the method for defining
universal service and designing support mechanisms.?’ The RIC
contends that "[T)]herefore Congress must have at least been
willing to alter existing boundaries of federal and state
jurisdiction when it chose the mechanism associated with
jurisdictional separations to develop a revised universal support

28 However, as noted above, Congress specifically

system."
removed states from the decision-making process for the federal

fund. Through their representation on the Joint Board, the

25 The original Senate bill had allowed the Commission and the states to
establish a universal service fund that would require "all telecommunications
carriers"” to contribute to the fund. See, Joint Explanatory Statement, pg.
124.

26 Joint Explanatory Statement, pg. 131 (Emphasis Added).

27 Comments of the Rural Telephone Coalition, pg. 31.

28 14
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States provide recommendations to the FCC which renders the final
decision. This is not a "joint process" as described by the
rrC.??

The Commission must not adopt the Joint Board's
recommendation concerning the use of combined revenues to fund
federal universal service programs. This proposal is in direct
contradiction with the words of the universal service provisions
of the 1996 Act and with traditional jurisdictional distinctions
between interstate and intrastate services. The Joint Board's
explanation that, "the statute does not expressly identify the
assessment base for the calculation of the contribution,"30 is
unpersuasive. A specific provision excepting the statutory
division between interstate and intrastate jurisdiction is
necessary to justify the collection of contributions that include
intrastate revenues. Not only is there no such exception made in
the context of universal service, but the language of Section 254
is decidedly to the contrary. Therefore, the Commission must

reject the Joint Board's proposal to base contributions on

combined revenues.

V. CONCLUSION

The MDPSC believes that portions of the Joint Board's
Recommended Decision provide a good framework for federal

universal service policy. For the reasons stated above, and in

29 .4

30 In the Matter of Federal-State Joint Board on Universal Service,

Recommended Decision (November 8, 1996) at para. 820.
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the MDPSC's initial comments, the Commission should make
significant modifications to the recommendations of the Joint
Board. The MDPSC urges the Commission to avoid expanding the
high cost fund beyond its current scope, to direct high cost
assistance to high cost areas and to reject the Joint Board's
recommendation that intrastate revenues be assessed to fund the

federal universal service program.

Respectfuylly submitted,

Wedvon— .

Bryan G. Moorhouse
General Counsel

Jirn Tie> 92

Susan Stevens Miller
Assistant General Counsel

Public Service Commission
of Maryland
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Baltimore, Maryland 21202
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